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THE WORK OF THE COMMISSIONERS ON 
UNIFORM STATE LAWS. 





In advance of the twenty-fifth annual 
meeting of the Commissioners on Uni- 
form State Laws, which is to take place 
August 10th to 16th, inclusive, we repro- 
duce in our columns a resumé by their 
president of their work, and, by this edi- 
torial reference, pay willing tribute to 
their unselfish labors. 


Looking back over their achievements, 
crystallized in the form of statutes by dif- 
ferent state legislatures, we are struck, 
not so much with the number of acts 
which have been adopted, as with the few 
proposed. When the rabbit reproached 
the lioness for bearing one cub, she re- 
plied: “Yes, but it is a lion.” And so 
when our retrospective glance takes in 
the quarter of a century since the dream of 
such an organization was translated into the 
fact of reality, its slow labors seem better 
to typify the lion of merit than the rabbits 
of fecundity. 


“Art is long and time is fleeting,” and the 
roll of the dead, among these Commission- 
ers, who have left more than “footprints on 
the sands of time,” brings to mind the pa- 
tient work of the Cathedral builders, and 
the master painters—the Christopher 
Wrens and the Michael Angelos. The 
vandalism of war, with its ruthless engines, 
may tumble and destroy the counterfeit pre- 
sentments of their souls, but they can no 
more tear from the heart of humanity their 
immortal existence than they may drag a 
Gibraltar from under old Neptune’s waves. 


There has been no hurry in the work of 
the Commissioners and they have exhibited 
no impatience to have legislatures adopt 
with loud and hasty acclaim what they of- 





fered, nor yet have they stood apart and 
gazed with supercilious disdain on the per- 
sistence of those who continued to “make 
confusion worse confounded.” 


Their task is of the art that is long, and 
the men who work earnestly therein can 
have no other wish than that their efforts 
be judged, not by the temporary passion 
of the moment, but by calm judgment, 
prompt, but not hasty, in its deliberations. 


Many rash opinions have been spread in 
print about the laws, which the Commis- 
sioners have offered to the states for adop- 
tion, and much opposition has been encoun- 
tered, but we venture to say that few have 
dared to impute, in this day of sinister 
suspicion of those who attempt to benefit the 
general public, any but worthy motives to 
them. The fire of publicity has shed its 
rays on their proposals and discussions, and 
patient work has produced its results as 
hammered out in fineness on the anvil of ar- 
gument. The dross that went into the forge 
of proposals has been sought to be burned 
or beaten out and the public has been the 
smith to accept or reject the results. 


As an example of what seems to us ill- 
constructed criticism is an article in a late 
law journal, entitled “Law Reform in 
California,” which state, by the way, has 
accepted but one of the laws proposed by 
the Commissioners and that one not the 
Negotiable Instruments Act. The author 
of this article hails from Los Angeles. 
So far, therefore, as his condemnation of 
law reform in California is concerned, we 
have nothing to say, as he may have 
trouble enough of his own at home, as to 
that. 


But he says: “Some years ago a sub- 
committee of the Commissioners of Uni- 
form Legislation adopted a proposed uni- 
form Negotiable Instruments Law, which 
has been adopted in nearly all the states ; 
not, however, in California. This law has 
not only been a flat failure, but it has also 
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been a source of confusion.” He then 
points out that England has “a very sat- 
isfactory negotiable instruments law,” 
the result of the joint labors of one of the 
highest authorities on the subject, work- 
ing with a select committee of merchants, 
bankers and law lords.” 


The article we publish herein tells us 
that this English act is that upon which 
the law he condemns as a flat failure has 
been built. So far as its being the “source 
of confusion” is concerned, Hon. Amasa 
M. Eaton ascribed this to the courts. If 
the Los Angeles lawyer may tell the 
Commissioners, or any body or board he 
may suggest, how courts may be con- 
trolled in their interpretation, he might 
say something of constructive value. 


In this connection we might not'ce this 
author’s assertion that: “The greatest 
code the world has ever seen was, adopted 
in Germany in 1896, to take effect in 
1900.” The author makes in this such a 
comprehensive assertion that we hesitate 
whether to believe he has read and mas- 
tered all of the codes of the world, or to 
regard his admiration as an exemplifica- 
tion of the maxim omne ignotum ,pro 
magnifico. If Germany has only had its 
greatest code since 1900, its qualities may 
still be for test in that “nation of damned 
professors,” using his quoted words. We 
may also observe that his judgment of our 
Negotiable Instruments Act having proven 
“a flat failure” is a generalization of a thing 
not so far away as to be magnificent, and 
yet too near to earn his unstinted admira- 
tion. 


We might better have employed our 
space than by noticing this criticism at such 
length, but we give it as an illustration of 
what the Commissioners have to meet and 
overcome. Ex uno disce omnes. 


What we like about the work of 
the Commissioners, apart from its be- 
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ing in a field of constructive juris- 
prudence, is the patient loyalty which 


eminent lawyers have displayed in its 
prosecution. That they preserve an 
ideal which they work over to make what 
is of uniformity in it applicable to diverse 
jurisdictions, in all of which there exists 
an independent Americanism, is of itself 
not only noble but patriotic. We cannot 
compare this civilization to any in Europe. 
It is complex in its formation, but its laws 
must be moulded to meet the needs of 
American life, uninfluenced by considera- 
tion of the prejudices or preferences, in- 
herited or imported, of those who come 
to build up and be loyal ‘to America. 
Just as no power on earth can impose on 
us the customs a sword prefers, so our peo- 
ple should put away borrowed finery which 
would be fantastic drapery in the land of 
our home. We have a theory of right and 
justice that is peculiar to ourselves, and it 
presents the touchstone of proposed laws 
and our progress. It admits compromises 
in policy, but not in principle, and in intelli- 
gent study of that theory the Americanism 
of the student is deepened and broadened. 


N. C. C. 








NOTES OF IMPORTANT DECISIONS. 





CONSTITUTIONAL LAW—FAITH AND 
CREDIT CLAUSE IN CONSTRUING CHAR- 
TER AND BY-LAWS OF FRATERNAL SO- 
CIETY.—In 81 Cent. L. I. 37, we considered the 
question of the contract of members, in a mu- 
tual association for insurance, and in this, ibid 
56, the question of faith and credit to be given 
to a judgment in a representative suit of some 
members in behalf of all, brought in the home 
state of such an association. Now we call at- 
tention to the question of such clause protect- 
ing the charter and by-laws ‘of such an asso- 
ciation according to the construction placed 
thereon by the courts of the home state of the 
association, this being the issue in Supreme 


! Council Royal Arcanum v. Green 35 Sup. Ct. 
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724. The Royal Arcanum was organized under 
the laws of Massachusetts, and its Supreme 
Judicial Court had ruled that the association 
had the right, according to the essence of the 
contract between its members, to increase its 
rates. Reynolds v. Sup. Council R. A., 192 
Mass., 150, 78 N. E. 129, 7 L. R. A. (N. S.) 1154, 
7 Ann. Cas. 776. 


New York ruling being on the theory that 
contract rights were impaired by such increase, 
this view was applied in favor of a member of 
the Royal Arcanum, as stated a Massachusetts 
company, this holding by New York Court is 
reversed unanimously by U. S. Supreme Court 
on the ground that the Massachusetts charter 
is protected by the faith and credit clause of 
the constitution. 


The point ruled upon affirmatively seems so 
obviously true that we wonder that it appears 
never before to have been raised. In all of 
the cases on this subject each court has pur- 
sued its own line of reasoning to its conclusion 
without referring to cases from the home states 
of charters. Under this ruling such cases 
would seem to be controlling. Our suggestion 
in 81 Cent. L. J. 37 for uniform law on this 
subject gathers additional force under the prin- 
ciple in the Green case, supra. 


APPEAL AND ERROR—PARTIAL NEW 
TRIAL IN COMPARATIVE NEGLIGENCE 
CASES.—The North Carolina practice of grant- 
ing partial new trials in reversals has been 
considered by this journal in several issues, 
and commended. 68 Cent. L. J. 161; 69 ibid, 
425; 74 ibid, 169. The question, however, of 
this practice being applied to a .suit under 
Federal Employers’ Liabilty Act, where the new 
trial is confined to amount of damages, was con- 
sidered in Norfolk So. R. Co. v. Ferebee, 35 
Sup. Ct. 781. 


The Supreme Court ruled, that no substantive 
right of defense under the federal law could be 
lessened or destroyed by the practice of partial 
new trials and if evidence of contributory 
negligence tended to affect the amount of re- 
covery, it was admissible upon a new trial con- 
fined to the question of amount. This prin- 
ciple was held, however, not to have been 
violated, because there was no application to 
the State Supreme Court for a rehearing or 
for a modification of its mandate, or for per- 
mission to introduce newly discovered evi- 
dence, nor was there any offer of.newly dis- 
covered evidence in the second trial. There- 


fore, it was said it cannot be said that the 





ruling rejecting evidence of contributory negli- 
gence “operated to deprive the railway com- 
pany of a federal right.” 


Here it appears that there is recognition of 
state practice in granting partial new trials by 
state courts in these cases, and, if the ruling 
is broader than it should be under the federal 
act, defendants, claiming rights, themselves, 
must urge them in due season. This seems to 
push the doctrine of estoppel quite far. 





JURY—QUOTIENT VERDICT CANNOT BE 
SHOWN BY AFFIDAVIT OR TESTIMONY OF 
JURORS.—It is declared as a principle, not 
subject to the provisions of the federal con- 
formity act, that the affidavit or testimony of 
a juror as to the misconduct of himself or the 
other members of the jury will not be received 
to impeach a verdict in general and extends to 
the upholding of a quotient verdict, in a federal 
court. M¢Donald v. Pless, 35 Sup: Ct. 783. 


Justice Lamar, writing for a unanimous 
court, speaks of “The arbitrary and unjust 
method” pursued by the jury in arriving at 
their verdict, some of the jurors being in favor 
of defendant and voting for no damages at all, 
but the verdict being for the aggregate, divided 
by twelve, some of the others, to offset the non- 
damage jurors, being for a larger amount than 
was sued for. 


The principle as applied here went to its 
ultima thule, and appears to have embraced 
considerations not logically possible in a quo- 
tient verdict, that is to say it included sums 
that could not legally be in a verdict, if every 
one agreed to it. Therefore, was evidence to 
show that excess above a legal verdict entered 
into it, evidence to impeach a verdict or evi- 
dence to show that no legal verdict had been 
rendered? 


Also might it not be claimed that yielding 
to a quotient verdict by one in favor of a 
directly opposite verdict was not evidence to 
impeach a verdict, but evidence of no verdict at 
all? 

While the Court adopts the common law 
rule as representing the better rule of policy— 
that misconduct of jurors cannot be shown in 
impeachment of their verdicts—yet we appre- 
hend that if duress is shown by some part of 
the jury on the others, this could be shown, 
because the law requires concurrence of free 
minds, and it seems to us that concurrence in | 
a prima facie legal act is presumed. That it 
does not so eventuate, might not be misconduct, 
and whether so or not that misconduct is evi- . 
dence of a non-legal act, and not the act itself. 
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PROGRESS OF UNIFORM STATE 
LAWS. 





The twenty-fifth annual Conference of 
the Commissioners on Uniform State 
Laws will be held at the Hotel Utah, 
Salt Lake City, August 10th to 16th, 
1915. It is well to look back over 
a quarter of a century on the work 
of this body and measure its accom- 
plishments with some forecast of its fu- 
ture. Beginning under the inspiration of a 
resolution of the American Bar Association, 
followed by legislative action of the State 
of New York, there are now on the rolls 
of the Conference representatives from all 
of the states, territories and possessions 
over which the dominion of the United 
States extends. 

The Conference has no sanction for the 
measures that it submits to the legislative 
bodies save their intrinsic excellence. The 
old antagonism towards the codification of 
municipal law which became bitter largely 
because of local hostilities in the state of 
New York, and extended all over the coun- 
try, has given place to a better frame of 
mind. While there are still those who talk 
and write about the elasticity of the com- 
mon law and the strait-jacket character 
of statutes, it has now come to pass that 
such topical codification as is attempted by 
the conference of commissioners is rarely 
or never opposed upon principle. This is 
not to be wondered at in view of the long 
and successful experience of England under 
a similar system. Commercial subjects, 
where the principles have been well estab- 
lished by a long line of precedents, have 
been successfully codified in England, and it 
has been of enormous assistance to the ex- 
perts employed by the conference of com- 
missioners to use the work of the English 
codifiers as far as it is applicable to Amer- 
ican conditions. Thus, the English bills of 
exchange act, the partnership act, the sales 
act, have all been drawn upon the body of 
commercial law, which is embraced in those 
statutes known as the American uniform 
commercial acts, viz., the negotiable instru- 





ments, the bills of lading, the transfer of 
stock, the warehouse receipts, the sales, and 
now the partnership, acts. It has happened 
but twice in the history of these acts that 
they have met with a veto. In California 
the negotiable instruments act was passed 
in 1911 and vetoed, and in 1914 the-same 
act was passed by the South Carolina Legis- 
lature over the governor’s veto. 


The negotiable instruments act was the 
first of the commercial acts to be completed 
by the Conference and has been so far ac- 
cepted by the various legislatures that it is 
now the law in forty-seven states, including 
the territories and possessions; the ware- 
house receipts act in thirty-one; the sales 
act in thirteen; the stock transfer act in 
nine ; the bills of lading act in fourteen, and 
the partnership act, which only came from 
the Conference last October, in two. 


In addition to the commercial acts, the 
Conference has recommended acts on the 
subject of wills executed without the state, 
family desertion and marriage licenses. It 
approved and adopted the scheme of a uni- 
form divorce act formulated by the national 
divorce congress in 1906. It has also di- 
rected its attention to the subject of a uni- 
form cold storage act and has now before it 
similar legislation. The necessity for uni- 
form social legislation, especially on such 
subjects as marriage and divorce, family 
desertion and child labor, is not less than 
for commercial subjects. The number of 
jurisdictions which have passed the mar- 
riage evasion act are two; the family deser- 
tion act, nine; the act relating to wills 
executed outside the state, eleven; the uni- 
form divorce act, three. So far none of 
the states has passed the uniform cold stor- 
age act, though with some slight modifica- 
tions it passed the Legislature of Pennsyl- 
vania only to be vetoed by the governor. 

The program prepared for the next meet- 
ing at Salt Lake City includes a uniform 
incorporation act, an automobile act, a 
limited partnership act, a conveyance act, 
an act embodying the Torrens system of 
registration of land titles, and a wills act. 
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A theoretical, and to a certain extent 
practical, objection to the plan of obtaining 
uniformity through the methods of the con- 
ference arises from divergent interpreta- 
tions of statutes after they have been 
adopted by courts of the different states. It 
is impossible to overcome this objection en- 
tirely, but the conference has busied itself 
with a plan of minimizing this difficulty as 
far as may be possible. The committee on 
judicial decisions, of which Hon. Henry 
Stockbridge, of Maryland, is chairman, is 
charged with the duty of ascertaining the 
decisions arising under the various uniform 
acts, and by correspondence and otherwise 
endeavoring to create such a mental attitude 
towards the plan of uniformity as will lead 
the courts to realize that there is a meaning 
in the section, embodied in all of the acts, 
providing that they shall be so interpreted 
and construed as to effect their general pur- 
pose to make uniform the law of those 
states which enact them. 

The late Amasa M. Eaton, for eight years 
president of the Conference, was at pains 
to collate the decisions of all of the states 
on controverted questions arising under the 
negotiable instruments law. The result of 
his industry, which appeared in the CEn- 
TRAL LAw JOURNAL, in a series of articles, 
showed that there is a very real danger of 
the courts failing to be guided by a fixed 
standard in their decisions ; but even here it 
must be admitted that the danger of diver- 
gencies is less where the law is expressed in 
clear and succinct phrase in statutory form, 
than where it is to be gathered from the 
weight of authority as appears in the de- 
cisions of the courts. This has been the ex- 
perience of England and her colonies. 

The result of the many years of effort 
on the part of the American Bar Associa- 
tion to bring about a more united profes- 
sional feeling and “solidarity,” to use Kos- 
suth’s word, may be noted in all the states. 
There is none of them that is not repre- 
sented in the national association and almost 
all have strong state organizations. It has 
been very largely owing to these state or- 
ganizations that the legislatures have been 





impressed with the significance of the effort 
to bring about uniformity through the 
methods of the Conference. It is not too 
much to hope. that as time goes by and busi- 
ness methods become more and more stand- 
ardized, and the divergence between state 
statutes upon subjects of vital importance 
is lessened by uniform legislation, the di- 
vergence between the decisions of courts 
will likewise be lessened. 

Meantime the success of the work of the 
Conference has been sufficiently great to 
warrant the continuance of its efforts. It is 
remarkable that an organization with so 
little prestige, with hardly enough appro- 
priations from some of the states and few 
of the state bar associations and the Amer- 
ican Bar Association to pay necessary ex- 
penses, has been able to bring about such 
results. All of the commercial acts have 
been adopted in many of the states. There 
are now very few that have not adopted 
some of them. . 

In a_ well-considered, kindly critical 
article published in the American Law Re- 
view for November and December, 1913, 
Mr. Raymond T. Zillmer has pointed out 
some of the defects in the organization of 
the Conference and some of the reasons 
why its work has not been more rapidly ac- 
cepted. He says: 


“The rapidity of the progress toward uni- 
formity depends most of all upon publicity, 
and probably nothing has been more neg- 
lected. The lack of funds in part answers 
for this. The bar has some opportunity to 
become acquainted with the question, but 
the public is as yet oblivious to the exist- 
ence of the Commissioners on Uniform 
State Laws. , Not only the mass but the in- 
tellectual elite is in comparative darkness as 
to the progress, and some even of the ex- 
istence, of a movement toward uniformity.” 


This criticism is no doubt just to a great 
extent, but it may be confidently believed 
that such of the public and the profession at 
large as are really interested will have no 
difficulty in ascertaining all that there is 
to be known about the Conference and its 
work ; and so, too, another just criticism will 
be met when a more centralized organiza- 
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tion of the Conference is accomplished, 
plans for which are now under considera- 
tion. The constitution and by-laws will be 
revised and defects shown by experience 
will be removed. 

One of Professor Zillmer’s suggestions is 
especially valuable, viz., that “a committee 
should consider the whole field of the law, 
examine the national and local principles 
underlying each branch and evolve a sys- 
tematic scheme of handling only such propo- 
sitions as need uniform rule throughout the 
United States.” 

It is undoubtedly desirable that the Com- 
missioners should be constantly urged to ob- 
serve well the line between legislation which 
must necessarily differ in different states in 
order to meet local conditions, and that 
which by reason of its general character 
should be uniform. It would be superfltious 
to reiterate the arguments in favor of uni- 
formity upon all of the first five commercial 
subjects to which the Conference has given 
such effective attention. In a less degree, 
still quite obviously, partnership is one of 
the subjects upon which uniform legislation 
among the states is greatly needed. The 
chaotic corporation laws, the oppressive and 
unjust taxation laws bearing upon insur- 
ance corporations are also proper subjects 
for the attention of the Commissioners. 


A good deal of prejudice which is latent 
in the minds of lawyers against all topical 
codification might be removed by a thought- 
ful consideration of the plan that the con- 
ference has invariably adopted of avoiding 
anything like a plan of reforming by chang- 
ing the principles of the law as found in the 
decisions. On the contrary, the whole in- 
tent has been to put in statutory form, as 
was done in England, the established prin- 
ciples to be found in a long line of cases, 
and where there was divergence of au- 
thority, to follow that which was of the 
greatest weight. 

In an address before the Philadelphia law 
association delivered. in December, 1914, 
Professor Samuel Williston, of Harvard 
University, the draftsman of a number of 





the commercial acts, shows the tendency of 
American jurisprudence to bring about a 
constantly increasing divergence among the 
decisions of the different states and thereby 
build up a body of law which tends to be- 
come more and more independent of the 
law of other states. He observes very perti- 
nently, “that the sources of the American 
law are extremely bulky; that the main- 
tenance of a library from which that law 
can adequately be surveyed has become a 
matter of vast expense.” The lawyer, there- 
fore, finds it more and more difficult to 
search the reports of jurisdictions other than 
his own, and so the tendency is for the evil 
of diverse law to become intensified. - But 
where the uniform laws are adopted, this 
tendency is in a great measure corrected, 
for, as Mr. Williston has well said, “if the 
whole country could look to the same com- 
mon law, the probability that New York and 
Ohio might have the same rule on a given 
matter as Pennsylvania is far greater than 
when Pennsylvania, New York and Ohio 
each looks only to its own decisions to find 
the governing principle.” 
WALTER GEORGE SMITH. 
Philadelphia, Pa. 








STATES WHICH HAVE ADOPTED 
THE UNIFORM LAWS. 





It may be of interest to show in tabulated 
form the progress made with the commercial 
acts since the conference came into being. 
A statement was prepared by the commit- 
tee, of which Hon. Henry Stockbridge, of 
Maryland, is chairman, and is as follows: 


Negotiable Instruments Act.—Alabama, 
1907; Alaska, 1913; Arizona, 1913; Arkan- 
sas, 1913; California, passed in 1911 and 
vetoed by the governor; Colorado, 1897; 
Connecticut, 189%; Delaware, 1911; Dis- 
trict of Columbia, 1899; Florida, 1897; 
Hawaii, 1907; Idaho, 1903; Illinois, 1907; 
Indiana, 1913; Iowa, 1902; Kansas, 1905; 
Kentucky, 1904; Louisiana, 1904; Mary- 
land, 1898 ; Massachusetts, 1898 ; Michigan, 
1905; ,Minnesota, 1913; Missouri, 1905; 
Montana, 1903; Nebraska, 1905: New 
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Hampshire, 1909; New Jersey, 1902; New 
Mexico, 1907; New York, 1897; Nevada, 
1907; North Carolina, 1899; North Da- 
kota, 1899; Ohio, 1902; Oklahoma, 1909; 
Uregon, 1899; Pennsylvania, 1901; Rhode 
Island, 1899; South Carolina, 1914; South 
Dakota, 1913 ; Tennessee, 1899 ; Utah, 1899; 
Vermont, 1912; Virginia, 1897-8 ; Washing- 
ton, 1899; West Virginia, 1907 ; Wisconsin, 
1899; Wyoming, 1905. 

Warehouse Receipts Act.—Alaska, 1913; 
California, 1909 ; Colorado, 1911; Connecti- 
cut, 1907; District of Columbia, 1910; IIli- 
nois, 1907; Iowa, 1907; Kansas, 1909; 
Louisiana, 1908; Maryland, 1910; Massa- 
chusetts, 190%; Michigan, 1909 ; Minnesota, 
1913; Missouri, 1911; Nebraska, 1909; 
Nevada, 1913; New Jersey, 1907; New 
Mexico, 1909; New York, 1907; Ohio, 
1908; Pennsylvania, 1909; Rhode Island, 
1908; South Dakota, 1913; Tennessee, 
1909; Utah, 1907; Vermont, 1912; Vir- 
ginia, 1908; Washington, 1913; Wisconsin, 
1909; Oregon, 1913. 

Stock Transfer Act.—Alaska, 1913; 
Louisiana, 1910; Maryland, 1910; Massa- 
chusetts, 1910; Ohio, 1911; Pennsylvania, 
1911; Michigan, 1913; New York, 1913; 
Wisconsin, 1913; Rhode Island, 1912. 

Bills of Lading Act.—Alaska, 1913 ; Con- 
necticut, 1911; Idaho, 1915; Illinois, 1911; 
Jowa, 1911; Louisiana, 1912; Maryland, 
1910; Massachusetts, 1910; Michigan, 
1911; New Jersey, 1913; New York, 1911; 
Ohio, 1911; Pennsylvania, 1911; Washing- 
ton. 

Sales Act—Alaska, 1913; Arizona, 1913; 
Connecticut, 1907; Maryland, 1910; Massa- 
chusetts, 1908; Michigan, 1913; New Jer- 
sey, 1907; New York, 1911; Ohio, 1908; 
Rhode Island, 1908 ; Wisconsin, 1911; Illi- 
nois, 1915. 


It will be noted that some progress has 
been made during each year. The past 
year shows but a slight output among the 
various legislatures, although almost all of 
them have been in session, either by reason 
of lack of interest or the pressure of other 
subjects. Uniform acts have been adopted 
in only four of the states—the sales act in 
Nevada and Pennsylvania; the bills of lad- 
ing act in Vermont; wills executed without 
the state in Nevada; family desertion in 
Vermont, and partnership in Pennsylvania 
and Wisconsin. It is proper, however, to 
consider that acts have been passed embody- 





ing very many of the features of the uni- 
form acts on social subjects, such as child 
labor, workmen’s compensation and family 
desertion, which should be considered in 
summing up results. 
WareR GEorGE SMITH. 
Philadelphia, Pa. 








BILLS AND NOTES—RENEWAL. 





HAGLIN v. FRIEDMAN. 





Supreme Court of Arkansas. May 17, 1915. 





177 S. W. 429. 





The defense of failure of consideration is not 
available to one who, with knowledge of the 
failure of consideration for the original note, 
thereafter executes a renewal note. 





SMITH, J. Appellant was the plaintiff be- 
low, and sued appellee on a note executed by 
him to the order of appellant for the sum of 
$500. The note was dated March 12, 1912, and - 
was payable six months after date. The ex- 
ecution of the note was admitted, but appellee: 
alleged in his answer that its execution had 
been procured by fraud and that the note was. 
void for lack of consideration. In support of 
these defenses appellee offered evidence to the 
effect: That the Arkansas Valley Trust Com- 
pany, as executor of the estate of one Dave 
Mayo, was selling the saloon and restaurant 
fixtures of the estate. The sale had been ad- 
vertised, and sealed bids invited, and appellee 
had put in a bid. The fixtures were located 
in a building owned by appellant, and there 
was an outstanding contract for the lease of 
this building between Mayo and appellant, and 
Mayo’s executor was anxious to make a dis- 
position of the fixtures, which would relieve 
the estate from liability on account of the lease. 
That‘ appellant represented to appellee that he 
would use his influence with the executor of 
the Mayo estate to have appellee’s bid accept- 
ed, and that he would consent for appellee to 
take an assignment of the lease upon the terms 
agreed upon in the contract for the lease made 
with Mayo, and that in consideration of this 
promise appellee executed the note sued on; 
whereas, appellant had already agreed with the 
representative of the trust company for the 
substitution of appellee as a tenant, and further 
that the executor had opened the bids, and had 
ascertained that appellee’s bid was the highest 
bid received, and that the trust company had 
already determined to accept appellee’s bid. 
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There were several sharply drawn ques- 
tions of fact. in the case, but the verdict of the 
jury is decisive of those questions. The trans- 
action upon which the note was based took 
place in August, 1908, and the note then given 
was renewed from time to time, and the in- 
terest paid thereon, and the last of the notes 
so executed is the one now sued on. Various 
exceptions were saved to the action of the 
court in giving and refusing instructions; but 
the court in effect told the jury that, if the 
facts were found to be as herein stated, a ver- 
dict should be returned in favor of appellee, 
and the verdict was so returned. 


It is undisputed, however, that appellee 
bought the fixtures, and took possession of the 
building, and occupied it in accordance with the 
terms of the contract for the lease; and it is 
also undisputed that appellee was advised, im- 
mediately after executing the first note, of all 
the facts here stated. Thereafter the note was 
frequently renewed. The effect of renewing a 
note which was void for the want of considera- 
tion was considered by this court in the case 
of Stewart v. Simon, 111 Ark. 358, 163 S. W. 
1135, and the authorities were there reviewed, 
and the law was stated to be that the defense 
of failure of consideration was not available to 
one who, with knowledge of the failure of the 
consideration for the original note, thereafter 
executed a renewal note. 


Applying the principle there stated to the 
facts of this case, it follows that a verdict 
should have been directed in appellant’s favor; 
and the judgment of the court below will be 
reversed, and judgment will be entered here 
for appellant for the amount of the note and 
the interest thereon. 


Note.—Failure of Consideration as Defense to 
Renewal Note—It has been‘ ruled in Massachu- 
setts that where on a note the maker made a 
payment and gave a new note for the balance, 
the fact of the first note being without consid- 
eration made the renewal note subject to the 
like defense. Seager v. Drayton, 217 Mass. 571, 
105 N. E. 461. This case cites Widger v. Bax- 
ter, 190 Mass. 130, and Holden v. Cosgrove, 12 
Gray, 216. 

The latter of these cases held that if the orig- 
inal note was for an illegal consideration, a re- 
newal note was subject to the same defense. It 
may be thought, however, that such a ruling 
might not cover a case of failure of con- 
sideration. But the former of these cases does 
cover squarely the question involved, the consid- 
eration being an unenforceable debt against an- 
other, as to whom the moral obligation would 
constitute consideration, but there was no moral 
obligation on the maker of the original and re- 
newal note to pay such a claim. 

In Hutchins v. Stanley, 88 Kans. 739, 129 Pac. 
1180, the original note was for an illegal con- 





sideration—a gambling transaction. It was non- 
negotiable and transferred without notice to 
transferee of the consideration, but he was in- 
formed at the time it was renewed. This re- 
newal note was held subject to defense and 
among other cases cited in support was Mason 
v. Jordan, 13 R. I. 193, where it was held that 
a note given in substitution or novation of an- 
other note which had been made without con- 
sideration is also without consideration. There 
was in this case no question of illegal considera- 
tion, but solely that the note was without any 
consideration. 


In Robinson v. Robinson, Iowa, 125 N. W. 
216, it was held that part payment and renewal 
of note for balance did not impart consideration 
to the new note, and the facts show that the 
ground of want of consideration was well known 
when the renewal note was given. 


In McDaniel v. Mallary Bros., 6 Ga. App. 848, 
66 S. E. 14, it was said that: “Ordinarily, when 
a purchaser renews a note or other obligation 
given for the purchase price of property, and 
knows at the time of the renewal that the prop- 
erty is defective, he cannot thereafter be heard 
to complain of the defects as a defense. The 
rule is subject to exceptions, and is not ap- 
plicable where a renewal note is given under such 
circumstances as to indicate that it was given 
and taken with a contrary understanding.” This 
case showed as the consideration a promise 
to deliver machinery up to a certain standard and 
upon complaint repair defective parts. The re- 
newal note, no more than the original note, 
was not held to be conclusive of performance 
of the seller’s contract. 


The instant case refers to Stewart v. Simon, 
111 Ark. 358, 163 S. W. 1135, as bearing out 
what it rules on failure of consideration, and 
that case treats failure of consideration as be- 
ing on the same footing as want of considera- 
tion. It speaks of cases ruling that “want of 
consideration, or failure of consideration, as avail- 
able against a renewal note,” and says: “These 
cases seem to leave out of account the important 
question whether the maker of a note who had 
knowledge or means of information, concerning 
the failure of consideration at the time the re- 
newal note was executed, was estopped. The dis- 
tinction is a very important one and forms the 
basis of many decisions of courts holding that 
the execution of a renewal note with knowledge 
of the failure of consideration is a waiver of 
that defense.” 

But where does estoppel as the basis of waiver 
come in? One is not estopped without another 
claiming that he is in anywise prejudiced by his 
acts. How is one prejudiced who delivers up a 
non-enforceable note for another note also non- 
enforceable, the transaction being between orig- 
inal parties to both notes? He has lost nothing 
and he gains nothing. 


There is much authority, however, on the 
side of the instant case, as see cases cited in 
Stewart v. Simon, supra, and Phosphate Co. v. 
Harvester Co., Fla, 57 So. 206. We do not 


consider here the question of a renewal granted 
upon forbearance in a doubtful question of 
liability, for that of itself would constitute con- 
sideration or a true novation, nor where a third 
person agrees to be bound in consideration of the 
original maker being released. e. 
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ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM OF THE MEETING OF THE 
AMERICAN BAR ASSOCIATION. 





The thirty-eighth annual meeting of the 
American Bar Association will be held August 
17, 18 and 19 at Salt Lake City. The program 
is as follows: 


Tuesday Morning, August 17, at 10 o’clock. 
Address of Welcome: George Sutherland, 
United States Senator from Utah. 


President’s Address: “The Lawyer,” Peter 
W. Meldrim, President of the Association. 


Report of the Secretary; report of the Treas- 
urer; report of the Executive Committee. 


Nomination and election of members. State 
delegations will meet in Assembly Hall at the 
close of this session to nominate members of 
the General Council, and also to select a Vice- 
President and Local Council for each state. 


Tuesday Evening, August 17, at 8 o’clock. 
(This session will be held in the Tabernacle.) 

Annual Address: “The American Judiciary,” 
Joseph W. Bailey, former Senator from Texas. 
The speaker will be introduced by Hon. William 
Howard Taft, former President of the Associa- 
tion. 

Election of the General Council. 


A concert (choir of 500 voices, with organ) 
will be given to members and guests of the As- 
sociation and ladies accompanying them, in the 
Tabernacle, on Tuesday, at 9 p. m., following 
the Annual Address. Tickets of admission for 
this session and for the concert will be neces- 
sary and may be obtained at the Secretary’s 
office, Hotel Utah. 

A reception will be given by the President to 
members and guests of the Association, and 
ladies accompanying them, on Tuesday, August 
17, at 10 p. m., in the Ballroom, Mezzanine 


Floor, Hotel Utah. No tickets of admission 


will be required. 
Wednesday Morning, August 18, at 10 o’clock. 
Reports of Standing Committees: Juris- 
prudence and Law Reform; Judicial Adminis- 
tration and Remedial Procedure; Legal Edu- 
cation and Admissions to the Bar; Commercial 
Law; International Law; Publications; Griev- 
ances; Law Reporting and Digesting; Patent, 
Trade-Mark and Copyright Law; Insurance 
Law; Taxation; Uniform State Laws; Public- 
ity; Membership; Professional Ethics; Obit- 
uaries. 





Reports of Special Committees: Uniform 
Judicial Procedure; To Suggest Remedies and 
Formulate Proposed Laws to Prevent Delay 
and Unnecessary Cost in Litigation; To Oppose 
the Judicial Recall; To Present to Congress 
Bills Relating to Courts of Admiralty; Govern- 
mental Liens on Real Estate; Compensation to 
Federal Judiciary; Drafting of Legislation; 
Comparative Law Bureau; Reorganization; 
Noteworthy Changes in Statute Law; Reports 
and Digests; Relief Fund for European Law- 
yers. 

The Utah State Bar Association will give an 
excursion by special train to Saltair Beach for 
members and guests of the Association and 
ladies accompanying them, on Wednesday, Au- 
gust 18, at 3 p. m. 

Wednesday Evening, August 18, at 8 o’clock. 

Address: “Changes in International Law,” 
Simeon E. Baldwin, former Chief Justice of the 
Supreme Court of Errors of Connecticut. 


“Unfinished Reports of Committees. 
Thursday Morning, August 19, at 10 o’clock. 


Address: “The Present State of Law, and 
Necessary Functions of Law Schools,” Felix 


| Frankfurter, of the Faculty’ of Law, Harvard 


University. 

Nomination of Officers; Unfinished Reports of 
Committees and other unfinished business; 
Miscellaneous Business; Election of Officers. 

The annual dinner of the Association will be 
given at the Hotel Utah, on Thursday evening, 
August 19, at 7 o’clock. Alton B. Parker, of 
New York, former President of the Associa- 
tion, will preside. 


PROGRAMS OF SUBSIDIARY AND ALLIED 
: BODIES. 
Section of Legal Education.—The sessions 


will be held in the Ballroom, Newhouse Hotel, 
Main and Fourth South streets. 

The session on Monday afternoon, August 16, 
will be for State Bar Examiners and Law 
School Teachers, under the auspices of the 
Section. 

Monday, August 16, 2:30 p. m.—Opening re- 
marks by the Chairman of the Section, Charles 
E. Shepard, of Washington. 

A Symposium on Certain Problems in State 
Bar Examinations, and Admissions to the Bar. 
Discussion of the papers and topics presented. 
Resolutions by the Section. 

Tuesday, August 17, 3:30 p. m.—Annual ad- 
dress by the Chairman of the Section, Charles 
E. Shepard, of Washington. 

Presentation of the final report of the Com- 
mittee on Standard Rules of Admission to the 
Bar, by Lucien H. Alexander, of Pennsylvania. 
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Papers on topics to be announced. Discus- 
sion of the papers presented. Resolutions by 
the Section. 

Thursday, August 19, 2:30 p. m.—Discussion 
of the propositions submitted in the report of 
the Committee on Standard Rules for Admis- 
sion to the Bar. Resolution by the Section. 

Comparative Law Bureau.—The session will 
be held in Room C-38, Hotel Utah, on Tuesday 
afternoon, August 17, at 2 o’clock. The order of 
business will be as follows: Annual Address of 
the Director, Simeon E. Baldwin, of Connecti- 
cut; Treasurer’s Report; keport to American 
Bar Association; Discussion of submitted 
topics; Election of officers and Managers; New 
Business. 


Membership and participation at the meeting 
are classified as foliows: Class A, Ail Mem- 
bers of the American Bar Association; Class 
B, State Bar Associations, by three delegates 
each; Class C, Law Schools, Law Libraries, 
Institutions of Learning, City and County Bar 
Associations, by two delegates each; Class DL, 
Individual lawyers who are not members of 
the American Bar Association, by personal at- 
tendance. 

Section of Patent, Trade-Mark and Copyright 
Law.—The session will be held in the United 
States Circuit Court Room, Federal Building, 
Main Street, on Monday afternoon, August 16, 
at 3 o’clock. Address, Robert H. Parkinson, of 
Illinois, Chairman; Address, Charles E. Town- 
send, of California, “The Possibilities of the 
Right of Discovery in Patent Litigation, Some 


Recent Judicial Developments;”’ Miscellaneous 
discussion. 
Judicial Section—Monday evening, August 


16, 1915, at 7 o’clock, there will be an informal 
dinner at the Hotel Utah (Supper Room) for 
all members of the Section, and officers and 
former presidents of the American Bar Asso- 
ciation. 

The business session will be held in the Ball 
Room, Mezzanine Floor, Hotel Utah, on Tues- 
day afternoon, August 17, at 2 o’clock. 

Address by Chairman Orrin N. Carter, Judge 
of the Supreme Court of Illinois, Chairman of 
the Section. 

Address by Mr. Justice Van Devanter, of 
Wyoming, Associate Justice of the Supreme 
Court of the United States, unless he finds his 
engagements such that he cannot attend, in 
which case some other prominent jurist will 
speak. 

Appointment of certain committees and trans- 
action of necessary business. 

Discussion: “Uniformity in practice and pro- 
cedure; is it desirable, if so, how best secured; 





shall courts or legislatures frame the rules?” 
to be participated in by Frank S. Dietrich, of 
Idaho, U. S. District Judge; Ira E. Ropinson, 
Presiding Judge, Supreme Court of Appeals of 
West Virginia; Thomas C. McClellan, Judge 
Supreme Court of Alabama; William H. Gab- 
bert, Chief Justice, Supreme Court of Colorado. 

General discussion by members of the Sec- 
tion, each limited to seven minutes; New Busi- 
ness; Election of Officers. 





THE LATE JUDGE HARVEY H. BAKER AND 
THE BOSTON JUVENILE COURT. 





Judge Harvey H. Baker’s service to the com- 
munity as the presiding officer of the Boston 
Juvenile Court can never be valued. It is an 
incalculable misfortune that it should have 
been cut off in the prime of his powers, at a 
time when its inspiring example had begun to 
exert its influence elsewhere and the results 
quietly achieved were attracting the attention 
of penologists in other cities, and even in other 
countries. Judge Baker was so ideally fitted 
by temperament for this work that it is incon- 
ceivable that any successOr can be found 
capable of continuing that unique tradition 
which has its secret in a personality that no 
one can imitate. 

The problem of juvenile delinquency has of 
late been receiving very earnest consideration 
in all the leading countries. When the war 
is over and the world resumes its normal mode 
of life, the movement for an enlightened so- 
lution of this problem, which is international, 
will go on with increasing energy, and no 
small share of it will fall to the United States. 
For although the Continent of Europe has been 
the birthplace of most of the newer theories 
of penology and criminal law, it is in England 
and the United States that the most progress 
has been made in the system of probation, and 
of lenient and wise treatment of juvenile of- 
fenders. The ideas may not be exclusively 


_American, but the reforms seem to have been 


more easily introduced in the United States 
than elsewhere. The fluidity of American so- 
ciety, with its emphasis on equal opportunities 
for all, and the privileges our Anglo-Saxon 
system of jury trial tends to shower upon the 
accused, have favored the liberal principle 
underlying the establishment of children’s 
courts. There does not seem to have been, in 
this country, the same rigid, conservative re- 
sistance to innovation as in Europe. 
though the social defense theory of punish- 


‘ment, as opposed to the vindictive theory, 
cannot yet claim that support in this country 
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to which, it is entitled, the United States is 
probably to be regarded as the laboratory of 
the whole world for tis branch of criminology. 
Chicago, Denver, and Boston, to mention only 
a few leading cities in this work, have in the 
past ten years accomplished things worthy 
of study and comparison. Judges like Lindsey, 
Mack, Cleland, and Baker have contributed to 
a common fund of experience which will guide 
the efforts of the next decade. 


If this country is fortunate, however, in not 
finding the resistance to reform that is met 
with in older civilizations, there is the obvious 
danger of ill-considered, impetuous reforms, 
and in a pioneer field such as that of the chil- 
dren’s courts the secret of success in the social 
undertaking upon which they have embarked 
is only to be learned slowly, in the hard school 
of experience, and cannot be summed up in 
the accurate phrasing of model statutes. The 
problem of juvenile delinquency requires, not 
a legislative solution, but such a solution as 
the discreet, far-seeing children’s judge is able 
to give it; that solution depends above every- 
thing else on personality, far less on legisla- 
tion. 


Herein lay the strength of the Boston Juve- 
nile Court—not in the institution itself, which 
may be easily enough copied anywhere, but in 
the personality of its judge, which was won- 
drously fitted to the delicate responsibilities 
of the work with which he was charged. Thus, 
in spite of his self-effacement, and the incon- 
Spicuous nature of the work in which he was 
engaged, in no way posing as an authority on 
juvenile delinquency, finding no time to write, 
and devoting himself to his task with a single- 
ness of thought which withdrew him from the 
public gaze, Harvey Baker was recognized by 
all competent to judge as a leader in his field, 
and he has left the impress of his unselfish, 
wise, and pure-minded personality upon the 
children’s courts of the country. 


Judge Baker was the man for this work be- 
cause he united to a rare largeness of sym- 
pathy and enthusiasm for social work, a dis- 
tinctly practical, matter-of-fact quality of 
mind; he was thus shielded from the dangers 
of excessive idealism and was able to face 
his task in the sane, constructive spirit which 
its novelty and seriousness demanded. Just 
as indiscriminate giving is not true charity, 
sentimental humanitarianism is not true hu- 
manity. Judge Baker’s idealism was not ro- 


mantic, but rational, and was of the sole vari- 


ety which is ever fruitful and effective. 
A. W. 8. 


acts. 





NOTES ON THE PROGRESS OF UNIFORM 
LEGISLATION IN THE SEVERAL 
STATES. 





In getting ready for publication this special 
issue of the Journal on Uniform State Laws 
we have received letters from lawyers inter- 
ested in the movement in various states, some 
of which we have thought best to publish as 
indicating the state of the public and official 
mind toward this legislation. 


‘We quote the following paragraphs taken 


. from various letters at hand at this moment: 





Hon, Andrew A. Bruce, Justice Supreme 
Court of North Dakota: 

So far the only uniform law that we have 
adopted is the Negotiable Instruments Law. 
We have a committee at work from the State 
Bar Association, but it is pretty hard sled- 
ding. Our legislature meets but a short time 
(sixty days), and there is always someone 
who is suspicious of a code in any form, for 
fear it may contain “woodchucks,” and time is 
too short for thorough investigation by the 
members generally. We however, are making 
progress and sowing the seed. 





George B. Young, Newport, Va: 

All of the Uniform Legislation heretofore 
approved has been referred to special com- 
mittees of the Bar Association of the state for 
consideration and report, and a favorable re- 
port has been received by the bar association, 
with relation to substantially all the uniform 
As you probably know our state has 
passed an act creating a commission for the 
promotion of uniformity among the states and 
makes an appropriation for the expense of the 
conference. The work of the commission has 
been receiving more attention from the gover- 
nor and legislature of Vermont for the past 
few years than ever before. 





Ernst Freund, Chicago, Ill: 

The General Assembly of the state of IIli- 
nois, which has just adjourned, has passed two 
of the laws recommended by the conference of 
uniform law commissioners: first, the marriage 
evasion act, and second, the uniform sales act. 
These measures await the signature of the 
governor, who has about a week in which to 
make up his mind. 

We received word on July 20, 1915, that the 
governor had signed the bill referred to in 
this letter and that it had become a law. 








84 CENTRAL LAW JOURNAL. 





No. 5 








Fremont Wood, Boise, Idaho: 

The legislature was memorialized to pass the 
five commercial acts, namely, bills of lading, 
sales, warehouse receipts, stock transfers and 
partnership. The negotiable instruments act 
was adopted in Idaho soon after its recom- 
mendation. The legislature created standing 
committees on uniform laws and by nearly 
unanimous votes passed all of the above recom- 
mended acts. The governor approved the bills 
of lading act and the warehouse receipts act, 
but after the adjournment of the legislature 
vetoed the remaining three. The legislature 
also, by nearly unanimous action, provided an 
appropriation of $100.00 per year for this 
biennium to be paid to the treasurer of the 
uniform law commission for the expenses 
thereof. This appropriation was also vetoed 
by the governor. In anticipation of the latter 
action, or failure of its passage by the legisla- 
ture, the bar association made a conditional 
appropriation of similar amounts, which will 
now be available to meet a small portion of 
this state’s share of the expense. 





Seneca N. Taylor, St. Louis, Mo: 


Yours of June 30th, received and read. Only 
two of the uniform acts prepared by the com- 
missioners on unform state laws have been 
adopted in Missouri, to-wit: First, the uniform 
negotiable instruments act; second, the uniform 
warehouse receipt act. Two years ago last 
winter, the uniform bill of lading act came 
very near passing the legislature, but on its 
final reading, Mr. Philips, state senator, with 
whom the act had been entrusted to get it 
passed, and who was supposed to be friendly to 
the act, assailed it on the theory that it was 
unconstitutional, and defeated it. The act has 
been adopted in many of the states of the 
union, and uniformly held constitutional. 





Charles E. Shepard, Seattle, Wash: 


The uniform state laws recommended by 
the conference and adopted in this state are 
these: The negotiable instruments act, the 
warehouse receipts act, the act relating to wills 
executed without the state, and the bills of 
lading act. I may add that a good deal of 
work in aid of the uniform law movement has 
been done in this state, but it has been done 
by individual members of the State Bar As- 
sociation, or by the uniform law commissioners 
appointed from this state under legislative 
authority, and not by them as an activity of 
the State Bar Association itself. 
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CORRESPONDENCE. 





THE COMMON LAW—THE CIVIL LAW. 





Editor Central Law Journal: 


Seven hundred years ago to-day Magna 
Charta was signed, and I have a vision of the 
progress of law and government in England 
and America since that time—not a moving pic- 
ture, but an instantaneous photograph cover- 
ing seven centuries of history contained in 
many thousand books, a growth of pain, a life 
of misery, of war, war, war! 


This event reminds me that, while Magna 
Charta was not the beginning, was yet the na- 
tionalizing in England of that system. of juris- 
prudence called the common law, a system of 
practice rather than of fundamental principles 
of right, a method for giving expression to, or 
enforcement of, the law. 


That system of jurisprudence known as the 
civil law, coming from the East through Greece, 
through Rome, has been in force for many cen- 
turies in Continental Europe and in the two 
Americas south of the United States, where the 
law is administered by judges with special 
concern for the justice of the particular case 
in hand; while the system of the common law 
has officially obtained in England and her col- 
onies since Magna Charta, where justice is 
sought through the combined efforts of judges 
representing the crown or sovereignty, and a 
jury representing the people, looking rather to 
principle and precedent than to the rights of 
the parties. 


Until a generation ago, our judges in the com- 
mon law, very frequently, if the matter was of 
more than ordinary importance, discussed the 
history and laid down the principles of the law, 
and by these determined the controversy in 
the pending case; but the present generation 
has wrought almost a complete change, a ten- 
dency altogether likely to continue until the 
distinction between the system of the common 
law and the civil law shall entirely disappear, 
until our system of the common law shall have 
return to the civil law. 

The now almost universal custom of giv- 
ing opinions by the judges in our courts of last 
resort upon the facts rather than the law of 
the case is proof of this. Such a course neces- 
sarily minimizes or ignores precedent. A 
further proof of this is seen in the present prac- 
tice in England, where, in civil cases, a jury 
is now generally waived or discarded, and the 
whole matter tried to the court, to the judge. 
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A leading fact to support this proof is the 
slavish adherence of our courts to the rule that 
the decision has no force except as bearing di- 
rectly on the point in controversy, making 
precedent, in fact, inapplicable. Another lead- 
ing fact is the concurrent existence of our 
equity jurisprudence, a continuation of the civil 
law forms of procedure, and always in higher 
favor, and generally considered of more bind- 
ing force than the common law. 


That the United States has retained and will 
retain the common law longer than England is 
controlled by the general principle that cus- 
toms inherited by a colony from the mother 
country there live long after disappearing from 
the place of origin. 


By whatever name known, human society is 
constructed on much the same lines to the 
same end. Herein is the science of the case. 

; A. A. GRAHAM. 

Topeka, Kan., June 15, 1915. 





STOLEN NOTE SOLD TO BONA FIDE 
PURCHASER. 





Editor Central Law Journal: 


Referring to your Volume 81, page 46, and 
your criticism of the New York court’s holding 
as to the Negotiable Instruments Law, Judge 
Christiancy’s view of the law is logically and 
legally correct; but, on the other hand, and in 
the interest of commercial law, is not the other 
holding a better one? It prevents the intro- 
duction of oral testimony to show that no de- 
livery was actually made of the written in- 
strument and this protects the bona fide pur- 
chaser of commercial paper; the logical result 
of such a decision should be to deter a person 
from signing such instruments unless he is 
then and there to deliver them, and it is dif- 
ficult to see how hardship could be occasioned 
thereby. Very truly yours, 

WALTER H. BUCK. 

Baltimore, Md. 


NOTE.—The “criticism,” as our correspondent 
entitles our annotation of the New York. case, 
was directed, not to policy of law, but solely to 
whether the Negotiable Instruments Act cov- 
ered the question. At all events, we see very 
little difference between the stealing of a com- 
plete and an incomplete paper and transferring 
it to a bona fide purchaser. With the latter 
sort of paper the thief may add forgery, by al- 
teration, to larceny. If negligence is predicated 
on leaving a paper where it can be stolen, the 
final analysis of this position may exact the 
keeping of the latest model of burglar-proof 
safes.—EDITOR. 





HUMOR OF THE LAW 





An Alabama negro was defended in court 
by Senator Morgan. Having cleared the negro 
of the charge, the senator said to him, “Rastus, 
did you really steal the mule?” 

“Well, Marso Morgan, it was just like this,” 
said Rastus. “I really thought that I did steal 
dat mule, but after what you said to the jury 
I know I didn’t.’—-The Presbyterian of the 
South. 





Judge—What did you hit this man with? 

Prisoner—I didn’t hit him with anything. 

Judge—But he’s in a terrible condition. Sure- 
ly you didn’t hit him with your fists? 

Prisoner—No, yer Honor, I ketched him by 
the heels, and bumped him agin a brick wall a 
few times. But I didn’t hit him with anything 
oncet!—Case and Comment. 





They had cut off a Chinaman’s queue, 
And were painting his head a bright blueue; 
So the Chinaman said, 
As they daubed at his head: 
“When I sueue yueue, yueue’ll rueue what 
yueue dueue.” 
—Vicksburg Herald. 





Woman (excitedly)—Have you filed my ap- 
plication for a divorce yet? 

Lawyer—No, ma’am; but I am at work on 
the papers now. 

Woman—Thank fortune! I am not too late. 
Destroy all papers and evidence at once, please. 

Lawyer—A reconciliation has been brought 
about between you and your husband, I infer? © 

Woman—Gracious, no! He was run over and 
killed by a train this morning, and I want to 
retain you in my suit against the company for 
damages.—Pittsburgh Chronicle-Telegraph. 





The late Governor John A. Johnson, of Minne- 
sota, who had many supporters for the Demo- 
cratic nomination for president in 1908, was 
asked what his attitude on the matter was. 
“Why,” he said, “I can best explain my attitude 
by telling you about a man I knew out west 
who went to town one night and imbibed very 
freely at the various bars. He was weaving 
an uncertain way homeward along the road 
when he almost ran into a large rattlesnake 
that was coiled in the road and rattling om- 
inously. He looked at the snake for a moment 
and then drew himself up as well as he could. 
‘If you are going to strike, strike, drat ye,’ he 
said. ‘You will never find me better prepared.’ ”’ 
—American Legal News. 
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1. Adverse Possession—Acquiescence.—While 
one in possession of land can, even as against 
the true owner, maintain unlawful entry and de- 
tainer, his possession, where he acquisces in the 
owner’s entry, must be deemed concurrent.—Se- 
quatchie & South Pittsburg Coal & Iron Co. v. 
Tennessee Coal, Iron & R. Ca, Tenn., 174 S. W. 
1122. 


2.——-Gift.—A gift of land by parol, accom- 
panied by an actual entry and possession, not 
only manifests the donee’s intention to take 
as owner and not as tenant, but proves an ad- 
mission by the donor that the possession is so 
taken.—Nulton v. Nulton, Pa., 93 Atl. 630. 


3. Animals—Natural . Propensity.—A _ stock 
raiser is charged with knowledge of the natural 
propensity of young horses on opposite sides 
of a fence to play and quarrel with each other. 
—Houska v. Hrabe, S. D., 151 N. W. 1021. 


4. Registration.—A draft horse association 
issuing certificate of registration on an appli- 
cation fraudulently representing pedigree on 
mare held liable in damages to one purchasing 
the animal at its fair market value as a regis- 
tered animal.—Howard vy. National French Draft 
Horse Ass’n, Iowa, 151 N. W. 1056. 

5. ‘Vicious Traits.—It is essential to the 


owner’s liability for injuries from being bitten 
by a horse that he shall have had previous 











knowledge of the horse’s vicious traits.—Hamil- 
ton v. Hopkins, Pa., 93 Atl. 615. 

6. Arrest—Resistance.—Where an officer in 
making a lawful arrest is resisted, he may use 
such force as is reasonably necessary to make 
the arrest, to prevent an escape, and to protect 
himself from bodily harm.—State v. Krakus, 
Del., 93 Atl. 554. 

7. Bankruptcy—Possession.—The trustee of 
a bankrupt company which had possession of a 
gas engine, an agent held entitled to recover 
it where creditors of the company might, under 
Code 1906, §4784, have treated the engine as the 
company’s property.—Gillaspy v. International 
Harvester Co. of America, Miss., 67 So. 904. 

8. Bills and Notes—Joinder of Parties.— 
Where the contractors had indorsed the draft 
drawn on the trustees of a school district and 
transferred by them to the plaintiff bank, they 
were properly joined with the trustees as de- 
fendants.—Crewell independent School Dist. v. 
First Nat. Bank of Benjamin, Tex., 174 S. W. 873. 

9. Negligence.—Under the Negotiable In- 
strument Law, §§ 28, 52, held that where plain- 
tiff, in an action on a note, was a holder in due 
course, the defense of want of consideration 
could not be entertained.—Franz v. Schiro, La., 
67 So. 925. 

10. Sunday Contracts.—That negotiable 
paper was executed on Sunday is no defense 
against a bona fide holder for value without 
notice, where there is nothing on the tace of the 
paper to indicate the time of its execution.— 
Clark v. Barthold, N. J., 93 Atl. 699. 

11. Boundaries—<Acquiescence. — Defendant's 
failure for ten years to assert ownership of strip 
involved in boundary dispute held to constitute 
acquiscence in a fence as the line, notwithstand- 
ing controversy between prior owners.-—Fallers 
v. Hummel, Iowa, 151 N. W. 1081. 

12. Courses and Distances.—Where descrip- 
tion starts from a beginning point and runs a 
certain distance in a certain course to the bank 
of a river, the course controlled the distance, 
and the point where such course touched the 
bank was the true point located.—Stark v. Stout, 
Tex., 174 S. W. 1014. 

13. Breach of Marriage Promise—Time of 
Performance.—Where no time of performance 
of a marriage contract is fixed, the action for 
breach thereof may be brought after a reason- 
able time.—Corduan v. McCloud, N. J., 93 Atl. 724. 

14. Brokers—Public Policy. — A _ contract, 
whereby a real estate agent employed by a ven- 
dor secures a right to demand compensation of 
the purchaser in certain contingencies, made 
without knowledge and assent of the vendor, is 
void as against public policy.—Keitt v. Gresham, 
Tex., 174 S. W. 884. 

15. Carriers of Goods—Rates.—There is no 
presumption that a freight rate published and 
filed with the Interstate Commerce Commis- 
sion is reasonable, but individual shippers can- 
not attack it—J. T. Rather & Co. v. Nashville, 
Cc. & St. L. Ry. Co., Tenn., 174 S. W. 1113. 


16. Refrigeration—Where a carrier con- 
tracted to furnish a properly iced car at a cer- 
tain time for the receiving of peaches, it was 
liable on its contract for its failure to do so, 
though it used due diligence.—St. Louis, I. M. & 
S. Ry. Co. v. Tilby, Ark., 174 S. W. 1167. 
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17.—-Spur Track.—A railway company, con- 
tracting with a lumber company for a spur 
track for the exclusive use of the lumber com- 
pany, held not liable to another as a member 
of the public to furnish cars on the spur.— 
Beaumont, S. L. & W. Ry. Co. v. Moore, Tex., 
174 S. W. 844. 


18. Carriers of Passengers—Anticipation.— 
While a carrier need not anticipate unusual 
perils to its passengers, its servants must ex- 
ercise the highest degree of care which is rea- 
sonably practicable to protect passengers from 
a: mene v. Pittsburgh Rys. Co., Pa., 93 


19. Chattel Mortgages—Pledge.—An assign- 
ment by a debtor of its interest in described 
chattels to its creditor as collateral for a loan 
is not a pledge but is a mortgage.—Gandy v. 
Collins, N. Y., 108 N. Ey 415. 

20. Commerce — Interstate Transaction.— 
Non-resident corporation’s delivery of oil and 
oil in barrels ordered by customers in the state 
held within the protection of the commerce 
clause, and not liable to the privilege tax im- 
posed by Acts 1909 c. 479, 4.—Western Oil 
Refining Co. v. Dalton, Tenn., 174 S. W. 1138. 


21. Constitutional Law—Public Utility.—P. L. 
1913, p. 777, delegating to the board of public 
utility commissioners the power to ascertain 
what is a reasonable compensation for the use 
of a county bridge by a street railway com- 
pany, held valid.—Public Service Ry. Co. v. 
Board of Public Utility Com’rs, N. J., 93 Atl. 585. 


22. Raising Question.—A city availing it- 
self of the statute allowing the dissolution of 
the former city, by re-incorporating the same 
territory, may not invoke the constitution as 
against the statutes.—Young v. City of Colo- 
rado, Tex., 174 S. W. 986. 


23. Special Assessment.—Rights of con- 
tractor for construction of sewer improvement 
held not impaired by subsequent Laws 1911, pp. 
452, 453, merely changing the method of pro- 
cedure by which property owners might con- 
test the special assessment.—In re Assessment 
for Local Improvement Sewer Dist. No. 1 of 
City of Chehalis, Wash., 147 Pac. 199. 


24. Contracts—Architect’s Certificate—Under 
provisions of building contract, held, that archi- 
tect’s final certificate was liquidation of amount 
due to contractor who was entitled to judg- 
ment on the face of the certificate, unless the 
architect’s fraud or bad faith was shown.—Fer- 
guson v. Christenson, Colo., 147 Pac. 352. 


25. Cancellation.—The purchaser of a cor- 
respondence course of instruction cannot re- 
lieve himself of liability on his independent 
promise to pay installments, by refusing to take 
the instruction, where the contract was ex- 
pressly not subject to cancellation.—Interna- 
tonal Text-Book Co. v. Martin, Mass., 108 N. E. 
469. 














26. Consideration.—An assurance by defen- 
dant, who was the holder of a trust deed, that 
plaintiff, who advanced money to the owner for 
the erection of an improvement, would be re- 
paid, is an unenforceable promise, being without 
+1 laa ai Mt v. Britt, Ark., 174 S. W. 

27. Corporations—De Facto Corporation.—A 
corporation, obtaining from the secretary of 
state a certificate of incorporation and there- 
after claiming to be a corporation and doing 
business as such, is a de facto corporation with- 
in Civ. Code, § 358.—Vallejo & N. R. Co. v. Reed 
Orchard Co., Cal., 147 Pac. 238. 

28. Notification.—Where the superintendent 
of a mercantile corporation knew that a physi- 
cian was attending an injured employe with 
the expectation of charging the employer, to 
escape liability the employer was bound to noti- 
fy the physician that it would only pay for 
first aid to the injured.—Ward v. J. Samuels & 
Bro., R. 1., 93 Atl. 649. 

29. Permit to Do Business.-—-A foreign cor- 
poration need not, in the absence of a plea 
raising the question, show a permit to do busi- 
ness in the state, where the petition does not 
show that it was engaged in business within 








the state.—Blackwell- Wielandy a & Station- 


ery Co. v. Perry, Tex., 174 S. W. 93 





30. Covenants—Restrictions. — A covenant 
prohibiting the erection of buildings except 
dwellings does not forbid apartment houses, be- 
cause such buildings were not known when 
the covenant was adopted.—Protestant Dutch 
Church in Garden St. v. Madison Ave. Bldg. Co., 
N. Y., 108 N. E. 444. 


31. Criminal Law—Instructions.—A charge 
directing an acquittal if the jury believed ac- 
cused’s story, and a charge that, if there was 
any doubt after weighing the testimony, they 
must give accused the benefit of it, are not in- 
consistent.—State v. Kroll, N. J., 93 Atl. 571. 


32.——-Sale of Poison.—A physician, induced by 
a detective to give a prescription for morphine, 
for a fictitious patient may not escape criminal 
responsibility for a violation of Pub. Acts ist 
Ex. Sess. 1913, c. 11, on the pronase that the pre- 
scription was obtained to lay the basis for a 
prosecution.—Hyde v. State, Tenn., 174 S. W. 


33. Death—Contributory Negligence—In an 
action for death, less evidence of freedom from 
contributory negligence is required than if de- 
ceased were alive and able to testify.—Mullen 
v. Schenectady Ry. Co., N. Y., 108 N. E. 412. 


34. Deeds—Gift.—In a father’s action to set 
aside for fraud a deed conveying land to his 
daughter as a gift, held, that evidence that ab- 
sent adult children of grantor were financially 
better off than the grantee was admissible to 
corroborate defendant’s contention as to the 
transaction.—Neland v. Melvin, Okla., 147 Pac. 


35. Notice.—The title of the owner in fee 
of lands is good as against all except a bona 
fide purchaser fer value, though her deed was 
not recorded and from the record it appeared 
that title was in another.—Hughes v. Fields, 
N. C., 84 S. E. 804. 


36. Divoree—Condonation.—Where a_ wife, 
having condoned his past offenses, deserted her 
husband, who had before told her he was will- 
ing for her to leave, but who then requested her 
to stay, and remained away for a number of 
years, refusing to see him or to return, she was 
guilty of willful desertion warranting divorce. 
—Bridge v. Bridge, N. J., 93 Atl. 690. 

37. Death of Plaintiff—Death of plaintiff 
in divorce after decree dissolving marriage and 
settling property rights, held not to abate the 
action so that the decree could not be reopened 
to determine whether there was error in the 
pdiudication of vroperty rights.—Lima v. Lima, 
Cal., 147 Pac. 233. 

38. Desertion.—Where a husband and wife 
had been living apart by mutual consent, such 
separate living does not become willful deser- 
tion unless the consent be withdrawn and the 
marita] dutv be demanded.—Jones v. Jones, N. 
J., 93 Atl. 580. 

39. Voidable Decree.—A decree approving 
report of commissioners appointed in divorce 
proceedings to partition community property 
held not void, though voidable, where it was 
entered after death of the husband without his 
legal representatives being made _ narties.— 
Baker v. Stephenson, Tex., 174 S. W. 970. 

40. Easements—Dedication—Lands may be 
dedicated to the vublic subiect to private ease- 
ments of access, light and air; such private ease- 
ments not being antagonistic to the public nse. 
—Buffalo, L. & R. Ry. Co. v. Hoyer, N. Y., 108 N. 
E. 456. 

41. Ejectment—Laches. — Where defendant 
and his predecessor in title failed to pay taxes 
on property. and allowed plaintiff to establish 
a homestead right after it was forfeited to the 
state, held’that their laches barred subsequert 
recovery.—Olson v. Williams, Mich., 151 N. W. 
10 














42. Blectricitv—Equity.— Where electric light 
company erected larger poles than necessary to 
light a highway in order to use them for its 
own purposes, remedy of abutting owners held 
at law, and equitv had no iurisdiction.—Thronn 
v. Public Service Electric Company, N. J., 93 Atl. 

43. Eminent Domaim—Right-of-Wav. — A 
railroad comneanv. seekine lard for a right-of- 
wav exrtendine to a navierhle river and for 
wharves, may acquire land for wharves as may 








88 CENTRAL LAW JOURNAL. 





No. 5 








be reasonably necessary for its future business. 
—Vallejo & N. R. Co. v. Reed Orchard Co., Cal., 
147 Pac. 238. 

44. Equity—Civil Information.—A “civil in- 
formation” is a legal proceeding in chancery, 
older than the court of equity, whose equitable 
powers, when acquired, were termed ‘“extraordi- 
nary” to distinguish them from its ordinary or 
legal jurisdiction.—Wilson v. State Water Sup- 
ply Commission, N. J., 93 Atl. 732. 

45. Eserows—Remedy.—A party who depos- 
its money in escrow, pending delivery of a con- 
veyance, has no equity to require that the de- 
posit be repaid, on the ground that the con- 
tract of conveyance has been abandoned by both 
parties; the remedy at law being adequate.— 
State Bank of Kissimmee v. Parker, Fla., 67 :So. 


46. Esteppel—Recitals in Deed.—Recitals in 
deeds, describing land as situated in lowa, while 
part is supposed to be in Nebraska, though on 
the east side of the Missouri river, do not estop 
the grantee from claiming the land as accre- 
laa capt on v. Ritter, lowa, 151 N. W. 
1097. 

47. Exchanges—By-Laws.—A provision of the 
by-laws of a stock exchange, authorizing sale 
of a member's seat on his insolvency and dis- 
tribution of the proceeds to members in pay- 
ment of their claims against him, before pay- 
ment of anything therefor to him or those 
claiming through him, is valid.—Gartner v. 
Pittsburgh Stock Exchange, Pa., 93 Atl. 759. 

48. Extradition—Requisition.—The governor 
on requisition for extradition does not and ought 
not to pass upon the guilt of the accused ex- 
cept so far as is necessary to determine that 
an extraditable offense has been regularly 
charged.—Leonard v. Zweifel, Iowa, 151 N. W. 
1054. 


49. Factors—Estoppel. — Owner held not 
estopped from reclaiming his property from one 
to whom the factor had wrongfully transferred 
it, and who accepted it without knowing or in- 
quiring as to the factor’s title or as to the condi- 
tions on which the property was consigned.— 
Norris v. Boston Music Co., Minn., 151 N. W. 971. 

50. False Imprisonment—Liability. — The 
fact that defendant pointed plaintiff out to the 
officer who had come, at the instigation of an- 
other, to arrest plaintiff as an insane person, 
and expressed the opinion that plaintiff should 
be arrested, does not make the defendant liable 
fer false arrest.—Bisgaard v. Duvall, Iowa, 151 
N. W. 1051. 

61. False Pretenses—Defined.—A false pre- 
tense is such a fraudulent representation of an 
existing or past fact by one who knows it not 
to be true as is adapted to induce the person 
to whom it is made to part with something of 
value.—People v. Kahler, Cal., 147 Pac. 228. 

52. Fraud—Breach of Warranty.—Where ne- 
gotiations for the sale of a horse were merged 
in contract with warranty, the buyers could not 
recover for the false representations involved 
in the prior negotiations, but could only rely on 
breach of warranty.—Denver Horse Importing 
Co. v. Schafer, Colo., 147 Pac. 367. 


53. False Representation.—Where seller of 
stock of goods represented to buyer that goods 
on shelves in front were of same quality and 
condition as those behind, buyer, believeing such 
representation, was not bound to examine goods, 
except as they showed in front, and could rely 
upon representation.—Harlow v. Perry, Me., 93 
Atl, 644. 

54. Frauds, Statute of—Implied Promise.— 
Though a contract for three years’ services was 
void under the statute of frauds, thé servant 
can recover at the contract price for services 
actually rendered, but cannot recover under an 
implied contract for services not performed.— 
Smith v. Chase & Baker Piano Mfg. Co., Mich., 
151 N. W. 1025. : 

65. Marriage Contract.—Since, where no 
time is fixed, a marriage contract is presum- 
ably not intended to be performed more than-a 
year after being made, it does not fall within 
the statute of frauds.—Corduan v. McCloud, N. 
J., 93 Atl. 724, 


56. Fraudulent Conveyances — Volunteer.— 
That a mere volunteer as grantee in a fraudu- 
lent conveyance did not accept with intent to 











defraud the grantor’s creditors will not prevent 
the conveyance being set aside by such credi- 
tors.—Graham Grocery Co. v. Chase, W. Va., 84 
S. E. 785. 

57. Gas—Franchise.—In a gas company’s ac- 
tion against a city for gas furnished a muni- 
cipal hospital, held error to decide as a matter 
of law that the hospital was a “city property 
department” entitled under the company’s fran- 
chise, to be furnished gas free of cost.—Phila- 
a Co. v. City of Pittsburgh, Pa., 93 Atl 


58. Guaranty—Acceptance.—Where defendant 
wrote he would sign a guaranty, and a bank 
holding much of the indebtedness prepared the 
guaranty and transmitted it to defendant, no- 
tice of an actual acceptance was unnecessary.— 
State Nat. Bank of Albuquerque v. Wernicke, 
Mich., 151 N. W. 1033. 

59. Guardian and Ward — Appointment.— 
Where a parent relinquishes to his father his 
preference right to be appointed guardian of his 
minor child under 14 years of age, the grand- 
father, he being a suitable person, and the moth- 
er being dead, is entitled to the appointment, 
under Rev. Laws 1910, § 3332.—Parker v. Lewis, 
Okla., 147 Pac. 310. 

60. Investments.—Where a guardian in- 
vests money in lands without leave of court or 
showing any necessity therefor, the ward may 
refuse to accept the lands and demand his 
money.—In re Wood's Estate, Pa., 93 Atl. 634. 

61. Habeas Corpus—Parole.—in reviewing on 
habeas corpus the action of the board of pris- 
on directors in determining whether a prisoner 
on parole forfeited his right to good conduct 
credits by violation of rules, the court will not 
consider the sufficiency of the evidence on which 
the board acted.—Ex parte Stanton, Cal., 147 
Pac. 264. 

62. Requisition.—One arrested on the gov- 
ernor’s warrant issued in response. to the requi- 
sition of a sister state, held not entitled to dis- 
charge because an infant, and the sister state, 
unlike the forum, did not have special proceed- 
ings for causes against infants.—State ex rel. 
Burnett v. Flournoy, La., 67 So. 929. 

63. Health—Sale of Poison.—A _ physician, 
giving to a detective a prescription for mor- 
phine for a fictitious person, held liable as a 
principle for a druggist’s sale of morphine on 
the prescription, in violation of Pub. Acts Ist Ex. 
Sess. 1913, c. 11.—Hyde v. State, Tenn., 174 S. 
W. 1127. 

64. Highways—Control Over.—Those in con- 
trol of public roads should take reasonable care 
to erect proper barriers at dangerous places to 
guard against injuries which may arise from 
the well-known habits of horses.—Lindberg v. 
Mifflin Tp., Pa., 93 Atl. 616. 

65. Homicide—Premeditation.—Where a kill- 
ing is committed without design and premedi- 
tation, but under the influence of a depraved 
heart, or with a reckless disregard of human 
life, the law implies malice.—State v. Krakus, 
Del., 93 Atl. 554. 

66. Husband and Wife—Necessaries.—Hus- 
band, abandoning wife or compelling her to 
leave him by his ill treatment, held liable for 
necessaries furnished her, and it is immaterial 
to whom they are charged.—Beaudette v. Martin, 
Me., 93 Atl. 758. 

67. Infants—Constitutional Law.—The law 
authorizing the dismissal of indictments against 
boys under 17 and girls under 18, and the in- 
stitution in the county court of proceedings 
against them as delinquent children, held not 
unconstitutional.—Ex parte Bartee, Tex., 174 S. 
W. 1051 

68. Injunction—Practice.—A complaint alleg- 
ing that common carrier’s refusal to accept 
complainant was persecution of complainant for 
having brought suit for damages against it and 
an attempted intimidation showed a palpable 
abuse of a public franchise, which a court of 
equity would enjoin.—Hogan v. Nashville In- 
terurban Ry. Co., Tenn., 174 S. W. 11/18. 

69. Insuranece—Acceptance of Premium.—The 
unconditional acceptance of a past-due pre- 
mium on a life insurance policy is a waiver of 
the condition that nonpayment of premiums will 
cause the policy to lapse.—Clifton v. Mutual 
Life Ins. Co. of New York, N. C., 84 S. E. 817. 
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70. Designation of Beneficiary—One whom 
the insured sought to designate as beneficiary 
under a life insurance policy cannot recover 
under the equitable doctrine of substitution in 
an action in which the former beneficiary is not 
a party.—Rumsey v. New York Life Ins. Co., 
Colo., 147 Pac. 337. 


71. Standard Form of Policy.—That a 
standard form of policy is prescribed by statute 
does not invalidate a parol contract of insur- 
ance, evidenced by a binder, intended to cover 
the property up to the issuance of the policy.— 
Lea v. Atlantic Fire Ins. Co., N. C., 84 S. E. 813. 


72. 











Suicide.—An insurance policy, taken in 
exchange for a former policy under the pro- 
visions thereof, held to be the same contract, 
so that the insurance began, within the suicide 
clause, at the date of the original policy.— 
Silliman v. International Life Ins. Co., Tenn., 
174 S. W. 1131. 


73. Jury—Constitutional Law.—The act pro- 
viding for proceedings against infants as de- 
linquent children, in place of the ordinary com- 
mon-law criminal procedure, is not unconstitu- 
tional as depriving the infants of trial by jury; 
the proceeding not being criminal in its na- 
ture.—Ex parte Bartee, Tex., 174 S. W. 1061. 

74. Disqualification.—A town’s chief of po- 
lice, not having witnessed defendant’s disorder- 
ly conduct, but merely started him to the guard- 
house for refusal to give bail, held not dis- 
qualified by bias to make up the jury list.—State 
v. Brynes, S. C., 84 S. E.- 822. 

75. Landlord and Tenant—Defective Prem- 
ises.—Lessees controlling or occupying prem- 
ises are liable for injuries from a defective con- 
dition thereof, where the defect reasonably 
should have been known and remedied by them. 
—Cooney-Eckstein Co. v. King, Fla., 67 So. 918. 


76. Renewal of Lease.—Tenants, by retain- 
ing possession of demised premises after cor- 
respondence with landlord, in which latter stat- 
.ed explicitly that he considered that they had 
renewed the lease for a certain period, held to 
have renewed for such period.—-Phipps’ Estate 
v. Tong Phong, N. Y., 108 N. E. 410. 

77. Lareeny — Constructive Possession. — 
Where a trunk was sold in which were goods 
unknown to both buyer and seller, the goods, 
so far as the parties were concerned, were lost, 
and the owner is deemed to have constructive 
possession, so that they may be the subject of 
larceny by the finder.—Ellis v. Garrison, Tex., 
174 S. W. 962. 

78. Libel and Slander—Jury.—The statement 
that prosecutrix was no lady and was a crook 
held ambiguous, so that it was for the jury 
whether it imputed unchastity.—State Vv. 
Howard, N. C., 84 S. E. 807. 

79. Limitation of Actions—<Accrual of Action. 
—Where injury to land, though continuing, is 
subject to remedy, recovery may be had for dam- 
ages accruing within six years prior to suit, 
though the cause of injury arose prior to the 
six-year period.—Skinner v. Great Northern Ry. 
Co., Minn., 151 N. W. 968. 

80. Master and Servant—Chauffeur.—A polit- 
ical speaker for whom an automobile and chauf- 
feur were hired by others for his use while 
making a trip is a passenger only and not liable 
for the chauffeur’s negligence.—Pease v. Gard- 
ner, Me., 93 Atl. 550. 


81. Proximate Cause.—Proof that a _ ser- 
vant was furnished a defective appliance will 
not warrant a recovery in a personal injury ac- 
tion without proof that the defective appliance 
was the proximate cause of the injury.—Louis- 
ville & N. R. Co. v. Stayton’s Adm’r, Ky., 174 S. 
W. 1104. 


82. Res Ipsa Loquitur.—The doctrine of res 
ipsa loquitur applies in case of injury to a ser- 
vant only where there was some evidence show- 
ing what the defect or negligence was_ that 
caused the accident.—Dingman v. Merrill, N. H., 
93 Atl. 664. 

83. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, §§ 1, 4, 8, a truck 
driver hurt while assisting in the installation 
of an electric dynamo cannot maintain an ac- 
tion against the master; his rights being gov- 
erned by the act.—Replogle v. Seattle School 
Dist. No. 1, Wash., 147 Pac. 196. 




















84. Municipal Corporations—Abutting Own- 
ers.—In the absence of statute which makes a 
previously established grade a prerequisite, 
abutting owners cannot recover damages 
against a municipality for changing the grade of 
the street.—Labadie v. Village of Ford, Mich., 
151 N. W. 1046. 


85. Ministerial Duty.—A municipal corpor- 
ation, owning and maintaining park and play- 
ground, hel engaged in preserving public 
health, and not in any proprietary or ministerial 
duty, and not liable to minor struck by swing 
in park.—City of Nashville v. Burns, Tenn., 174 
Ss. W. 1111. 





86.——Negligence.—A city which constructs 
and maintains in its parks footpaths, which are 
used as thoroughfares, is liable for injuries re- 
sulting from dangerous conditions in the walks, 
eaused by negligence of its employes.—Ackeret 
v. City of Minneapolis, Minn., 151 N. W. 976. 

87. Nuisance.—A municipal corporation is 
not immune, as a governmental agent, from lia- 
bility for a nuisance if it created or participated 
in its creation——Herman v. City of Buffalo, N. 
Y., 108 N. E. 451. , 

88. Public Improvement.—The arbitrary 
imposition of a quarter of the cost of a public 
improvement on a city and three-quarters on 
the property owners held illegal.Bradley v. 
Asbury Park, N. J., 93 Atl. 722. 

89. Streets.—Snow and ice on a sidewalk, 
roughened where travelers had packed down 
the snow, held prima facie a dangerous and un- 
usual condition of the street.—Williams v. City 
of New York, N. Y., 108 N. E. 448. 

90. Navigable Waters—Tidelands.—No right 
to tidelands is gained by building and operating, 
without permit of the state or municipal au- 
thorities, a railroad across them.—People v. 
Southern Pac. Ry. Co., Cal., 147 Pac. 274 

91. Negligence—Manufacturer.—A manufac- 
turer, making and selling articles of ordinary 
use of themselves harmless, is ordinarily not 
answerable for personal injuries while in use, 
caused by their defective construction.—Thorn- 














roy v. Carpenter-Morton Co., Mass., 108 N. E. 
474. 
92. Unguarded Bridge.—Owner of land held 


not bound to keep his premises safe for tres- 
passers, so that where trespassing child playing 
on land without owner’s knowledge fell from 
an unguarded bridge or embankment into pond 
and was drowned, there could be no recovery. 
—Pastorello v. Stone, Conn., 93 Atl, 529 


93. Nowation—Elements of.—Where one lia- 
ble as surety on a note and indemnified by mort- 
gage from principal took a deed from the mort- 
gagor the provisions of which made him princi- 
pal, creditor was not bound to release principal 
from his obligation.—La Grange v. Greer-Wil- 
kinson Lumber Co., Ind., 108 N. E. 373. 

94. Pardon—Indeterminate Sentence. — Inde- 
terminate Sentence Law held not to vest in a 
prisoner an absolute right to parole, if he per- 
formed the conditions set up in the statute, but 
to give it to him only subject to the discretion 
of the board of prison commissioners.—State v. 
Rimmer, Tenn., 174 S. W. 1134. 


95. Partnership—Evidence.—In an action be- 
tween partners for loss of profits on sale of 
cattle rising from breach of partnership agree- 
ment, evidence held admissible as showing loss 
to plaintiffs on cut-backs which neither buyers 
nor defendants could have been required to take 
had the partnership continued.—Fuller v. El 
Live Stock Commission Co., Tex., 174 S. W. 





96. Evidence.—In determining the exist- 
ence of a firm,-if the agreement be partly in 
writing, partly oral, and partly evidenced only 
by conduct, all steps taken by the parties in 
connection with the common purpose should be 
considered.—Irvine & Muir Lumber Co. v. 
Holmes, Cal., 147 Pac. 229. 

97. Evidence.—A bill of sale to a new cor- 
poration, of a business conducted under a part- 
nership name, which plaintiff's bookkeeper 
signed with the owner and two others, held not 
conclusive, evidence that the bookkeeper was a 
partner authorized to waive the rights of the 
person previously conducting the business.— 
an on & Co..v. Mistletoe Silk Mills, N. J., 93 
Atl. ° . 
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98. Rescission.—One contracting to purchase 
stock of supposed corporation, not in fact in- 
corporated, cannot rescind such contract and re- 
cover against the others associated with the 
attempted incorporation on ground that they 
became partners.—Burbank v.-Farnham, Mass., 
108 N. EB. 492. 


99. Perjury—Materiality.—Testimony before 
grand jury investigating iNegal sales of liquor 
that defendant had not secured liquor from the 
one charged with its sale held sufficiently ma- 
terial to sustain conviction of perjury.—Jones 
v. State, Tex., 174 S. W. 1 


100. Perpetuities—Wills.—Bequest to testa- 
tor’s daughters after death of mother, of in- 
come of an estate for 30 years after his death, 
at the discretion of his executors, held not to 
vest the estate within the period of the rule 
= ee v. State, Tex., 174 


101. Principal and Agent—Good Faith.—Per- 
sons who conveyed land to B’s wife for land as 
to which B had a power of attorney held not 
relieved of liability to the owner of such land 
by their good faith or reliance on the advica of 
an attorney.—White v. Love, Tex., 174 S. W. 913. 

102. ‘Trustee.—One who was authorized by 
an owner of real property to sell it and invest 
the proceeds so as to produce a larger income 
is an agent, and not a trustee, of the owner.— 
Titcomb v. Richter, Conn., 93 Atl. 526. 

103. Railroads—Crossing. — The failure to 
sound the crossing signals held not the proxi- 
mate cause of an accident, where deceased had 
stopped some distance from the crossing, but her 
horse thereafter ran away and threw her under 
the train.—Carrigan v. races & St. L. R. 
Co., Iowa, 151 N. W. 1091. 

104. Crossings.—A traveler approaching a 
railroad crossing must stop, look, and listen; 
but though the track is obstructed, he need not 
leave his vehicle and go to a point where he 
can see the track.—St. Louis, I. M. & S. R. Co. v 
Kimbrell, Ark., 174 S. W. 1183. 


105. Licensees.—Where children use rail- 
road yards and tracks as a playground with the 
company’s knowledge and tacit acquiescence, the 
company must exercise toward them such care 
as the circumstances require.—O’Leary v. Pitts- 
burgh & L. E. R. Co., Pa., 93 Atl. 771. 

106. Regulation.—An order of the Railroad 
Commissioners will not be enforced where it ap- 
pears from the pleading and proof that it is 
unreasonable or unjust or violative of the con- 
stitutional provisions for the protection of pri- 
vate property rights.—State v. Florida East 
Coast Railway Co., Fla., 67 So. 906. 

107. Sales—Breach of Warranty.—A purchas- 
er of fertilizer may show breach of warranty 
of it as of standard grade, by evidence of lack of 
results to be expected on crops, when used under 
conditions and circumstances favoring an in- 
creased yield, if it be of such grade.—Carter v. 
McGill, N. C., 84 S. E. 802. . 

108. Damages on Resale.—A seller, seeking 
to recover difference between the price and 
. amount received on resale, must prove that 
amount received on resale was the highest price 
the goods could be sold for.—Morrison Milling 
Co. v. S. & S. Flour Mills Co., Ark., 174 S. W. 1160. 


109.——Retention of Title—A contract pro- 
viding that title should remain in the owner 
until the property was sold and that all property 
not sold should be returned and imposing no ob- 
ligation on the other party to pay the price 
constituted a bailment with power of sale, and 
not a conditional sale.—Norris -v. Boston Music 
Co., Minn., 151 N. W. 971. 

110. Warranty.—Warranties, while collat- 
eral to the contract, enter into it as an element 
‘on which the minds of the parties met, and as 
part of consideration; but the warranty need not 
have deceived the buyer, nor need it appear that 
the buyer would not have bought without it. 
—McCarty v. Williams, Ind., 108 N. E. 370, 


111. States—Boundary.—Where a navigable 
stream is the original boundary between two 
states, the center of the stream continues the 
boundary, though by gradual processes the chan- 
nel is changed, but otherwise if there is a sud- 
= paar siti v. Ritter, Iowa, 151 N. 

Me 





112. Street Railroads—Speed Ordinance.—Or- 
dinance regulating speed of automobiles, loco- 
mobiles, or horseless vehicles propelled by elec- 
tricity, gasoline, or steam, held not to apply to 
street cars.—Pankey v. Little Rock Ry. & Elec- 
tric Co., Ark., 174 S. W. 1170. 


113. Tax.—Compensation which a_ street 
railway wanes is required to pay for the use 
of a county bridge is not a tax, but is imposed 
for a distinct and unusual use, requiring special 
expenditures.—Public Service Ry. Co. v. Board 
of Public Utility Com’rs, N. J., 93 Atl. 585. 

114. Subrogation—Volunteer.—A person who 
took a mortgage on property after execution 
of a trust deed authorizing payment of existing 
liens, being a mere volunteer so far as pay- 


ments made by her were concerned, was not en- 
titled to share in the trust fund.—In re Com- 
cata Trust Co. of Pittsburgh, Pa., 93 Atl. 


115. Subseriptions—Injunction. — Committee 
of citizen subscribers defaulting in its contract 
undertaking to furnish title to right-of-way, so 
that injunction had restrained completion of 
grade work within the contract time, held not 
entitled to possession and cancellation of its 
promissory notes.—Crawford v. Wellington 
Railroad Committee, Tex., 154 S. W. 1004. 

116. Taxation—Improvements. — That valu- 
able improvements have been placed on a lot be- 
tween the date of the tax sale of an undivided 
interest therein and the deed to a purchaser by 
purchasers from the former owner, ignorant of 
the tax sale, will not invalidate the tax deed.— 
Calabria v. Cohen, W. Va., 84 S. E. 790 


117. Telegraphs and Telephones—Delivery.— 

The addressing of a telegram to the addressee, 
“R. F. D. 1,” is a direction to the telegraph com- 

pany to use the mail for its delivery, and the 
company is not liable for delay thereby occa- 
sioned.—Garner v. Western Union Telegraph 
Co., S. C., 84 S. EB. 829. 

118. Rates.—A city may not maintain a suit 
to restrain a telephone company from claiming 
the right to charge an additional sum as a pen- 
alty for nonpayment of rentals before a desig- 
nated date.—City of Owosso v. Union Telephone 
Co., Mich., 191 N. W, 1029. 


119. Trespass—Notice.—All persons must 
take notice of open, adverse possession of land, 
and of the registered claim of title of which such 
possession is notice, whether the holding is per- 
sonally or by tenant.—Clark v. State, Tenn., 174 
S. W. 1137. 

120. Trover and Conversion—Evidence.—Evi- 
dence held to sustain a finding that plaintiff was 
entitled to the immediate possession of the 
grain in controversy at the time of the alleged 
conversion.—Dammann v. Schibsby Implement 
Co., Mich., 151 N. W. 29. 


121. Trusts—Notice—A person taking a 
mortgage from the record owner of land in the 
exclusive possession of the owner of the equit- 
able title held chargeable with notice of the 
latter’s rights as well as of the trustee rela- 
tion of the record owner.—Krause v. Krause, 
N. D., 151 N. W. 991. 

122. Vendor and Purchaser—Option.—Where 
plaintiff’s decedent took a lease of land, with 
the option to purchase, the option could be con- 
verted into a contract of sale only by an unqual- 
ified acceptance by the decedent within the time 
prescribed in the option.—Wetherby v. Gris- 
wold, Ore., 147 Pac. 388. 


123. Refusal to Deliver.—Where seller was 
only required to deliver to the buyer tools, pat- 
terns, etc., belonging to him, there was no re- 
fusal until the buyer attempted to remove the 
articles and the seller refused to permit it.— 
Bridgeport a. Mfg. Corp. v. Bouniel, 
Conn., 93 Atl. 674. 

124. Warchousemen—Receipt.—The indorse- 
ment and delivery of a warehouse receipt for 
grain passes title to the grain.—Dammann v. 
Schibsby Implement Co., N. D., 151 N. W. 985. 


125. Wills—Testamentary Capacity. — The 
law presumes that a testator is of sound mind at 
the execution of his will, and the burden of 
proof is upon a caveator to establish the con- 
trary, so that caveatee is entitled to rely upon 
presumption that testator’s reasons for exclud- 
ing near relatives, etc., were valid and sane.— 
Smith v. Shuppner, Md., 93 Atl. 614. 





